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Court of Appeals of the District of Columbia. 

i 

No. 3347. 

I 

Charles W. Fitts, Appellant, 
vs. 

i 

Charles P. Davis. 

I 

| 

a Supreme Court of the District of Columbia. 

At Law. No. 62806. 

I 

Charles W. Fitts, Plaintiff. 

i 

VS. 

Charles P. Davis, Defendant. 

United States of America, 

District of Columbia, ss: 

Be It Remembered, That in the Supreme Court of the District of 
Columbia, at- the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed September 4, 1919. j 

I 

In the Supreme Court of the District of Columbia, Holding Circuit 

Court. 

At Law. No. 62806. 

Charles W. Fitts. Plaintiff, 

vs. | 

i 

Charles P. Davis, Defendant, ; 

The plaintiff, Charles W. Fitts, sues the defendant, Charles P. 
Davis, for that whereas, the plaintiff is and was at the time of the 
committing of the grievances hereinafter complained of a well- 
known member of the Bar of the Supreme Court of the District o: 
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Columbia and a ! member in good standing of the Parish of the 
Murray Universalis! Society of the District of Columbia; and for 
that the plaintiff was always reputed among the members of said 
Parish and other citizens of the District of Columbia as well as among 
the citizens of other states to be upright, honest, just and lawful, and 
law-abiding in his daily living and conduct. 

Yet the defendant well knowing the premises but contriving and 
intending to deprive the plaintiff of his said good name, credit, and 
reputation, and to bring him into scandal and disrepute among his 
friends, neighbors, and acquaintances, and particularly to hinder and 
impede him in his exercise of the rights and privileges as a member 
of said Parish, falsely composed and published, and caused to be 
composed and published of and concerning the plaintiff the fol¬ 
lowing false, scandalous, defamatory, and malicious libel, to-wit: 

“Rising to a question of personal privilege, Mrs. L. G. Powers 
2 spoke in defense of Dr. Van Schaick as related to certain 
aspersions cast upon him by Mr. Fitts, who in reply dis¬ 
claimed any intention of reflecting upon Dr. Van Schaick, 77 that is 
to say. the said defendant composed and published and caused to 
be composed and published the aforesaid false, scandalous, defama¬ 
tory. and malicious libel as a part of the certain minutes by him 
made and prepared of a certain meeting of. the members of said 
Parish held on to-wit the 30th day of April, A. D., 1010, and reported 
and caused the same to be spread -upon, and be made a part of, the 
pursuant minutes of the said meeting of said Parish held on said 
30th day of April. A. D., 1919; 

The said defendant meaning and intending by said false, scandal¬ 
ous, and malicioiis libel to charge the plaintiff with having, in and 
during the course of said Parish meeting hold on, to-wit, said 30th 
day of April. A. D.. 1919. publicly cast improper, unlawful, and 
slanderous aspersions upon one Dr. John Van Schaick, Jr., who was 
then and is now a former pastor of said Parish; 

By means of the publishing of which said false, scandalous, and 
malicious libel by the defendant, the plaintiff was not only hurt 
and prejudiced in his good name, fame, credit, and esteem among 
the citizens of the District of Columbia, and the Members of said 


Parish, but had also fallen into great discredit among them and will 
be greatlv hindered and impeded in the proper exercise of his rights 
and privileges as a member of said Parish because tlie tendency of the 
said libel was and is to create the impression in the minds of great 
numbers of persons who have read and heard the same read from 
the said minutes of said Parish, that the plaintiff is guilty 
3 of having cast improper, unlawful, and slanderous aspersions 
upon the said Dr. John Van Schaick. Jr., all of which the 
defendant knew to be untrue, and for that the publication of the 
aforesaid libel, as aforesaid, among the people of the said Parish and 
among the people of the District of Columbia to whom the inno¬ 
cence of plaintiff in respect to the casting of said improper, unlaw¬ 
ful, and slanderous aspersions was unknown, will by reason of the 
committing of the several grievances by the defendant cause the 
plaintiff to be suspected and believed by said people to have been 
guilty of the casting of said improper, unlawful, and slanderous 
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aspersions, as the same were charged and imputed to and against the 
plaintiff by said libel, as aforesaid, whereby the plaintiff has been 
brought into public shame, infamy, and disgrace without the slight¬ 
est justification or reason, as the defendant well knew at the time of 
the publication of the aforesaid libel, whereby the plaintiff has been 
greatly injured; ! 

Wherefore, the plaintiff brings this suit and claims damages in 
the sum of $5,000.00 besides costs. 

Ii. S. BARGER, 

A ttorney for Plaintiff. 

I 

Demurrer. 

Filed September 25, 1919. | 


The defendant, Charles S. Davis (miscalled Charles Pj Davis in 
the declaration) says that the plaintiffs declaration is bald in sub¬ 
stance 

RALSTON, WINFIELD & WILLIS, 

A ttorneys for Defendant. 

4 Matters of Lane Intended to Be Argued on the Hearing of the 

Above Demurrer. 

Among the matters intended to be argued on the hearing of the 
above demurrer are the following: 

1. The declaration charges the defendant with composing and 
publishing, etc., words alleged to constitute a false, scandalous, 
defamatory and malicious libel, whereas the words recited are not of 
a libelous character. 

2. There is no innuendo giving the words claimed to b£ libelous 
any libelous meaning. 

3. The words recited as libelous are incapable in themselves as 

a matter of law of having a libelous meaning. j . 

4. It is manifest from the declaration that the action of the de¬ 
fendant in writing down the words recited was in the usual and 
orderly conduct of his business as secretary of the Murray tjniversal- 
ist Society and read at a meeting of such society in the regular course 
of business, and were, therefore, privileged. 

5. There is no allegation in the declaration of any special damage 
to the plaintiff because of the writing or publication of the words re¬ 
cited in the declaration and attributed to the defendant, j 

<). For other reasons to be assigned upon the hearing. 

RALSTON, WINFIELD & WILLIS, 

Defendant’s Attorneys. 
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H. S. Barker, 

Union Trust Building. 

Attorney for Plaintiff: 

You will please take notice that the foregoing demurrer will be 
set down for hearing at the first rule day of the October term 
5 of the Supreme Court of the District of Columbia. 

RALSTON, WINFIELD & WILLIS. 

Defendant's Attorneys. 

Supreme Court of the District of Columbia. 

Friday, October 24th, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Ilitz pre¬ 
siding. 

* * * * * * * 

Upon hearing the demurrer of defendant to the plaintiff's decla¬ 
ration in this cause, it is considered that said demurrer be, and 
the same hereby is sustained: thereupon plaintiff now in open Court 
says that he does not care to amend said declaration, but will stand 
upon the same as originally filed. 

Wherefore, it is considered that plaintiff herein take nothing by 
this action, and that defendant go thereof without day, be for 
nothing held, and recover against plaintiff the costs of his defense, 
to be taxed by the Clerk, and have execution thereof. 

The plaintiff by his Attorney in open Court, notes an appeal to the 
Court of Appeals of the District of Columbia, and the penalty of the 
bond for costs on said appeal is hereby fixed in the sum of Fifty 
dollars ($50.) 


Memorandum. 


November 15. 1010. Appeal Bond approved and filed. 

6 .1 n merit of Erro r. 

Filed November 17. 1010. 

* * * * * * * 

1. The court erred in sustaining the defendant's demurrer to the 
plaintiff's declaration. 

TT. S'. BARGER, 
Attorney for Plaintiff. 

Service of a copy of the foregoing Assignment of Error is accepted 
this loth dav of November. 1019. 

RALSTON. WINFTET.D & WILLIS. 

By ELIZABETH C. HARRIS, 

Attorneys for Defendant. 
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Designation of Record. 


Filed November 17, 1919. 

* * * .* * * * 

The Clerk of the Court will include in the transcript of record 
on appeal in the above-entitled cause the following: 

1. Declaration. 

2. Demurrer. 

3. Memorandum of entry sustaining demurrer and fixing appeal 
bond. 

4. Memorandum of approval of appeal bond. j 

5. Assignment of Error. 

6. This designation of record. 

H. S'. BARGER, 

A ttomey for Plaintiff. 

Service of a copy of the foregoing designation of record is accepted 
this loth dav of November, 1919. 

RALSTON. WINFIELD & WILLIS, 

By ELIZABETH C. HARRIS, 

Attorneys for Defendant. 


7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered fpom 1 to 
6, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 62806 at Law, wherein Charles 
W. Fitts is Plaintiff and Charles P. Davis is Defendant, as the same 
remains upon the files and of. record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 24th day of November, 1919. 

[Seal Supreme Court of the District of Columbia.] 


JOHN R. YOUNG, 

Clerk 

By W. E. WILLIAMS, 

Assistant Clerk. 

* I 

Endorsed on cover: District of Columbia Supreme Court. No. 
3347. Charles W. Fitts, appellant, vs. Charles P. Davis. Court of 
Appeals, District of Columbia. Filed Dec. 22, 1919. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA 


January Term, 1920 


No. 3347 


CHARLES W. FITTS, Appellant, | 

i 

VS. 

I 

CHARLES P. DAVIS, Appellee. 


BRIEF FOR THE APPELLANT. 

The Appellant will be herein referred to ais the 
plaintiff, and the Appellee as the defendant. 

I 

Statement of Facts. 

This is an appeal from a judgment of the lower 
court sustaining a demurrer to a declaration for 
libel. 

The declaration charges, in substance, that on 
or about the 30th day of April, 1919, the defendant 
reported and caused to be spread upon the perma¬ 
nent minutes of a meeting of the Parish of the 
Murray Universalist Society (The Church of Our 
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Fathers), certain false, scandalous, defamatory, 
and malicious language, namely, “Rising to a point 
of personal privilege, Mrs. L. G. Powers spoke in 
defense of Dr. Van Schaick as related to certain 
aspersions cast upon him by Mr. Fitts, who in reply 
disclaimed any intention of reflecting upon Dr. 
Van Schaick.” The innuendo charges that, by said 
language, the defendant meant to accuse the plain¬ 
tiff, in and during the course of the said Parish 
meeting, with having maliciously and publicly cast 
improper, unlawful, and slanderous aspersions 
upon Dr. Van Schaick, a former pastor of the said 
Parish. 


The Question Here Presented. 

The sole question raised by this appeal is: Are 
the words complained of susceptible of the meaning 
attributed to them by the innuendo? 

We regard it as entirely superfluous to cite au¬ 
thorities to sustain the propositions that a de¬ 
murrer to a declaration for libel admits (1) the 
publication of the words complained of; (2) their 
falsity; and (3) malice in their publication. These 
matters will, therefore, be discussed herein only as 
they may arise in connection with the other three 
, points mentioned. 

Again, we do not deem it necessary to do more 
than say that, in libel cases, precedents are of but 
little value, and that cases of this sort must be de¬ 
termined each upon its own peculiar facts in the 
majority of instances. This is just such a case. 
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Point I. 

The language complained of is suscepti¬ 
ble of the meaning attributed to it! by the 
innuendo, and the demurrer should^ there¬ 
fore, have been overruled and the jury left 
to determine whether, under all the circum¬ 
stances surrounding the publication, the 
language was used by the defendant in the 
sense attributed to it by the plaintiff. 

The case here presented by the declaration, 
stripped of all unnecessary verbiage, is thjat the 
defendant, by the language complained of, meant 
to charge that the plaintiff publicly slandered and 
held Dr. Van Schaick up to public ridicule and 
scorn, and that the accusation is false and was 
maliciously made. 

To accuse one person of casting aspersions upon 
another person is libelous, as shown by the follow¬ 
ing definitions of the words “aspersion” arid the 
root-word “asperse j 

Century Dictionary defines the rootiword 
“asperse” as follows: I 

“To bespatter with foul reports or false 
and injurious charges; tarnish in 'point of 
reputation or good name; slander; calumni- 
ate .” j 

and the word “aspersion” as— j 

“The making of calumnious reports\ im¬ 
putations, or charges; a derogatory asser¬ 
tion or criticism; calumny; censure .” 
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Also, the following synonyms are given for the 
root-word “asperse:” 

“ Defame; caluminate; slander; malign; 
traduce; libel; vilify, etc. 7 ’ 

The same author, by way of further illustrating 
the primary meaning of the word, has the follow¬ 
ing to say: 

“These words are all descriptive of at¬ 
tempts to injure reputation by false state¬ 
ments. They all apply primarily and 
chiefly to persons. There is often little or 
no difference between them. * * *” 

The rule for construction of words complained 
of as libelous may be stated as follows: 

“A written or printed statement or 
article, published of or concerning another 
which is false and tends to injure his repu¬ 
tation, and thereby exposes him to public 
hatred, contempt, scorn, obloquy, or shame, 
is libelous per se.” 

Culmer v. Canby, 101 Fed., 195. 

Raymond v. U. S., 25 App. D. C., 555. 

Herrick v. Tribune Co., 108 Ill. App., 244. 

Atwell v. McIntosh, 120 Mass., 177. 

The case of Weeks v. News Publishing Co., 117 
Md., 126, holds that— 
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“It is not necessary, to constitute a libel, 
that the publication charge one wjth the 
commission of a crime, or with haying a 
contagious disease, but any words which 
impute conduct or qualities tending to in¬ 
jure his character or to degrade him, or to 
expose him to contempt, ridicule or public 
hatred, are libelous per se.” 

In the case of Peck v. Tribune Co ., 214 U. S., 
185, the Supreme Court considered on appeal a de¬ 
murrer to a declaration for libel which alleged that 
the defendant had represented, in the publication 
complained of, that the plaintiff, a nurse, had 
highly recommended Duffy’s Pure Malt Whiskey, 
“after years of constant use,” both by herself and 
her patients. In the course of the opinion, Mr. 
Justice Holmes, reversing the judgment sustain¬ 
ing the demurrer, said in part: 

i 

! 

“* * * It may be that the action of libel 
is of little use, but while it is maintained, it 
should be governed by the general principles 
of tort. If the advertisement obviously 
would hurt the plaintiff in the estimation of 
an important and respectable part of the 
community, liability is not a question of a 
majority vote. We know of no decision in 
which this matter is discussed upon princi¬ 
ple. But obviously an unprivileged false¬ 
hood need not entail universal hatred td con¬ 
stitute a cause of action. * * * It sterns 
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to us impossible for us to say that the obvi¬ 
ous tendency of what is imputed to the 
plaintiff by this advertisement is not seri¬ 
ously to hurt her standing with a respect¬ 
able class in the community. Therefore, it 
was the 'plaintiff's right to prove her case 
and go to the jury, and the defendant would 
have got all that it could have asked if it 
had been permitted to persuade them, if it 
could, to take a contrary view." 

In the case of Goldsborough v. Orem & Johnson, 
103 Md., 671, the plaintiff, a member of a church 
vestry had, with four other members, voted for a 
resolution offered before the vestry for the purpose 
of dispensing with the services of one Dr. Page, the 
Rector. The language of the declaration was that 
the vestry had “relentlessly turned their back upon 
legal and moral obligations to the detriment of a 
rector who suffered himself to become debilitated 
while plodding along the path of duty to his congre¬ 
gation and the innuendo charged that the defend¬ 
ants “meant thereby that the four members of the 
vestry, including the plaintiff, who had voted for 
the resolution, and in particular the plaintiff, had 
relentlessly violated legal and moral obligations .” 
A demurrer was interposed and sustained by the 
trial court, and, plaintiff having refused to amend, 
prosecuted his appeal to the Maryland Court of Ap¬ 
peals. In reversing the judgment, the court, 
speaking through Burke, J., said in part: 
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“Unjustifiable assaults upon private 
character are most detestable, and, in many 
instances are treated by the courts as 
actionable wrongs, and sometimes are pun¬ 
ished as criminal offenses. Reputation and 
honor are no less precious to good men than 
bodily safety and freedom. In some cases, 
they are dearer than life itself. It is need¬ 
ful for the peace and welfare of a civilized 
commonwealth that the laws should protect 
the reputation as well as the person of the 
citizen. (Authorities.) 

“It was said by Chief Justice McSherry, 
in the case of Lewis v. Daily News Co ., 81 
Md., 466, that, upon demurrer, it is always 
the province of the court to determine 
whether the words charged in the declara¬ 
tion amount in law to libel or slander. 
(Authorities.) j 

“It is equally a matter of law as to 
whether the innuendo is good; that is to say, 
whether it is fairly warranted by the 
language declared on when that language 
is read either by itself or in connection with 
the inducement and colloquium set forth. 

****** 

l 

I 

“There is no actual or special damage al¬ 
leged in either count of the declaration and 
the question is, assuming for the moment 
that the words referred to the plaintiff: Are 
the publications declared on in the first, sec- 
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ond, and third counts of the declaration, 
when read in connection with the induce¬ 
ments, colloquium, and innuendo libelous 
per se? A false and malicious printed or 
written publication which imputes conduct 
or qualities tending to disparage or degrade 
the plaintiff, or expose him to contempt, 
ridicule, or public hatred, or prejudice his 
private character or credit, are libelous per 
se. (Authorities.) 

“The demurrer admits the publication by 
the defendants, and also admits that the 
words are both false and malicious, and, 
when tested by the well-established rules re¬ 
ferred to for the determination of the 
actionable character of defamatory lan¬ 
guage, either written or spoken, we think 
the publications are grossly libelous” 

The foregoing, we submit, sustain our conten¬ 
tion that the words here complained of are suscepti¬ 
ble of the meaning ascribed to them by the induce¬ 
ments and the innuendo; and that, upon the al¬ 
legations of the declaration the plaintiff should be 
permitted to go to the jury upon the question of 
whether the defendant used them in the sense at¬ 
tributed to the language. 


Point II. 

The declaration does not show that the 
language complained of was promulgated 
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and published by the defendant under such 
circumstances or on such occasion as to 
render the same privileged. 

Point 4 of the Demurrer states that— | 

“It is manifest from the declaration that 
the action of the defendant in writing down 
the words recited was in the usual and 
orderly conduct of his business as secretary 
of the Murray Universalist Society and 
read at a meeting of such society in the 
regular course of business, and were, there¬ 
fore, privileged.” ! 

A careful reading of the declaration (It. 1-3) 
will disclose that there is no allegation that the de¬ 
fendant was the secretary of the meeting in ques¬ 
tion, much less that the report which it is alleged 
be made and prepared, reported, and caused to be 
spread upon the permanent minutes, were read. 
The point of the Demurrer referred to is mislead¬ 
ing, unless checked against the declaration itself; 
and, we submit, the allegations of the declaration 
do not show an occasion of privilege. j; 

Newell, on Slander & Libel, 3rd Ed., p 576, has 
the following to say with respect to the doctrine of 
privilege: 

“It must be remembered that, although 
the occasion may be privileged, it \ is not 
every communication made on such occasion 
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that is 'privileged. It it not enough to have 
an interest or a duty in making the com¬ 
munication; the interest or duty must be 
shown to exist in making the communica¬ 
tion complained of. A communication which 
goes beyond the occasion exceeds the privi¬ 
lege.” 

“The question of whether the communi¬ 
cation is or is not privileged by reason of the 
occasion is for the court where there is no 
dispute as to the circumstances under which 
it was made. Where the circumstances are 
disputed, the jury must find the facts, or 
defendant’s understanding of them, after 
which the court will pass upon the question 
of privilege.” 

“Where a person acting under a sense of 
duty makes a communication which he rea¬ 
sonably believes to be true, he must be care¬ 
ful not to be led away by his honest indigna¬ 
tion into exaggerated or unwarrantable ex¬ 
pressions. The privilege extends to nothing 
which is not justified by the occasion.” 

The same author, at pages 677, and 679, uses 
the following language: 

j 

“At common law, if a person publishes an 
account of the proceedings of any meeting 
of the town council, of the shareholders in 
any company, of the subscribers to a charity, 
or of any public meeting, political or other- 
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I 

wise, and such account contains expressions 
defamatory of the plaintiff, the fact that it 
is a fair and accurate report of what actual¬ 
ly occurred will not avail as a defense , 
though it may be urged in mitigation of 
damages. * * * By printing and publishing 
statements of the speakers, he makes them 
his own; and must either justify and prove 
them strictly true, or rely upon them being 
fair and honest on a matter of public inter¬ 
est made in good faith.” 

“In order to constitute a privilege that 
will excuse a libel, the person charged there¬ 
with must be able to establish a legal ex¬ 
cuse therefor, either by showing that it was 
published in pursuance of a duty, either 
public or private, in good faith, and under 
such circumstances as to deprive the pub¬ 
lication of any inference or presumption of 
malice. IF THE DUTY IS EXCEEDED, 
IF THE PRIVILEGE IS ABUSED, LIA¬ 
BILITY ATTACHES; and, even though 
otherwise within the privilege, if express 
malice or mala fides can be shown,, the 
privilege will be of no avail. Private char¬ 
acter is of too much value in the eye of the 
law to be made the mere sport of libelers 
and slanderers, and it holds them up to rigid 
accountability if, under the guise of privi¬ 
lege, they step aside to make wanton of un¬ 
warranted attacks upon private citizens or 
public officers.” (Authorities.) 
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The case of Coffin v. Coffin, 4 Mass., 1, 3 Am. 
Dec., 189, holds that— 

“Words ascertained to be privileged as 
matter of law still involve the element of 
fact of good faith in speaking them; and, in 
general, evidence of any act or circum¬ 
stances tending to show the want of good 
faith may be offered to remove the protec¬ 
tion of privilege and show the existence of 
malice .” 

In concluding Point II, we submit that the 
allegations of the declaration do not show the pub¬ 
lication to have been made on a privileged occasion; 
but, with the allegation that they were rhaliciously 
made, the question of privilege is immaterial and 
of no avail on demurrer. The demurrer admits the 
malice in publishing the words, and the question of 
malice, therefore, remains a question for the jury 
quite irrespective of the question of privilege. 

Point III. 

Even if the Declaration should be held to 
show a privileged occasion, the language 
complained of shows within itself that the 
defendant is not entitled to the protection 
of privilege because it does not purport to 
be a quptation of words used by the plain¬ 
tiff—they are the defendant’s own words, 
his own construction of what the plaintiff 
said. 
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We earnestly contend that the words complained 
of cannot receive the protection of privilege, be¬ 
cause they go much further than the occasion war¬ 
ranted, in that they are not a secretarial quotation 
of words used by the plaintiff on the occasion re¬ 
ferred to, but are words conveying defendant’s own 
construction of the plaintiff’s words and actions on 
that occasion. Inasmuch as the declaration 
charges that the words are false and were malici¬ 
ously made, the declaration is good as against 
demurrer. In other words, in recording his own 
construction of the plaintiff’s words and acts on 
the occasion in question, instead of performing a 
purely secretarial function by quoting the words 
themselves, or the substance thereof, the defendant 
exceeded the scope of his duties and took himself 
beyond the protection of privilege, even though he 
might have been acting as secretary of the Parish 
meeting. 

The Defendant’s Contention 


In the court below, counsel for defendant relied 
upon the case of Caldwell v. Hayden, 42 App. D. C., 
166, and the same will doubtless be urged here. 
That case, however, is no authority in the case at 
bar, because, first, it is a “reasonable criticism” 
case involving words spoken between members of 
a trades union in open debate; and, secondly, it is a 
slander action. The case holds merely that, on de¬ 
murrer to a declaration for slander, it is for the 
court to say whether the words complained of are 
susceptible of the meaning ascribed to them by the 
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innuendo; and, if so, there is left for the determina¬ 
tion of the jury the question of whether the defend- 
and used them in that sense. There is no conflict 
between that case and the contentions which we 
here make, this Honorable Court having there con¬ 
cluded that the debates involved in the union meet¬ 
ing amounted to no more than reasonable criticism. 

We respectfully submit that the judgment of the 
lower court should be reversed, to the end that the 
plaintiff may have submitted to the jury the ques¬ 
tion of whether the defendant used the words com¬ 
plained of in the sense and with the meaning at¬ 
tributed to them in the innuendo. 

Respectfully submitted, 

E. F. Colladay, 

H. S. Barger, 
Attorneys for Appellant. 
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OF THE DISTRICT OF COLUMBIA- j 

January Term, 1920. j 


No. 3347. 


CHAS. W. FITTS, APPELLANT, 

vs. 

CHAS. P. DAVIS, APPELLEE. 


BRIEF FOR APPELLEE. 


Statement of Case. 

The appellant sued the defendant charging him with 
having composed and published a libel in the following 
words: 

“Rising to a question of personal privilege, 
Mrs. L. G. Powers spoke in defense of Dr. Van 
Schaick as related to certain aspersions least 
upon him by Mr. Fitts, who in reply disclaimed 
any intention of reflecting upon Dr. Van Schaick.” 

These words are said to have formed part of— 

“the certain minutes by him (the appellee) made 
and prepared of a certain meeting of the mem¬ 
bers of said Parish (Murray Universalist Society 
of the District of Columbia) held on, to wit, the 
30th day of April, A. D. 1919, and reported and 
caused the same to be spread upon, and maeje a 
part of the pursuant minutes of the said meeting 
of said Parish held on said 30th day of April, A\ D. 
1919.” 
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It is further alleged that the appellee intended by these 
words to charge the plaintiff with having at such meeting 
publicly cast unlawful and slanderous aspersions upon 
one Dr. John Van Shaick, Jr., pastor of the Parish and it 
is further alleged that the result was to create the im¬ 
pression in the minds of a great number of persons who 
read and heard the same read from the minutes that the 
plaintiff was guilty of having cast such aspersions; that 
the defendant knew this to be untrue, and that the 
plaintiff had been injured thereby. 

To the foregoing declaration the defendant appellee 
demurred as follows: 

“ 1. The declaration charges the defendant with 
composing and publishing, etc., words alleged to 
constitute a false, scandalous, defamatory and 
malicious libel, whereas the words recited are not 
of a libelous character.” 

“2. There is no innuendo giving the words 
claimed to be libelous any libelous meaning.” 

“3. The words recited as libelous are incapable 
in themselves as a matter of law of having a 
libelous meaning.” 

“4. It is manifest from the declaration that the 
action of the defendant in writing down the 
words recited was in the usual and orderly con¬ 
duct of his business as secretary of the Murray 
Universalist Society and read at a meeting of such 
society in the regular course of business, and were, 
therefore, privileged.” 

“5. There is no allegation in the declaration of 
any special damage to the plaintiff because of the 
writing or publication of the words recited in the 
declaration and attributed to the defendant.” 

“6. For other reasons to be assigned upon the 
hearing.” 

This demurrer was sustained by the trial court. 

Without for the moment discussing the merits of the 
demurrer, attention is called to the fact that by the 
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fourth paragraph of the demurrer it is recited as manifest 
that the defendant’s action was in the usual andi orderly 
conduct of his business as secretary and the minutes 
were so read and were therefore privileged. In the brief 
for the appellant (p. 18) it is stated that: j 

“A careful reading of the declaration (Rec., pp. 
1-3) will disclose that there is no allegation that 
the defendant was the secretary of the meeting in 
question, much less that the report which it is 
alleged he made and prepared, reported, and 
caused to be spread upon the permanent minutes, 
were read.” j 

i 

While it is true that there is no distinct allegation that 
the defendant was the secretary, nevertheless as appears 
from page 1 of the same brief the correctness of the de¬ 
fendant’s position is virtually confessed, because it is 
stated that: j 

"The defendant reported and caused to be 
spread upon the permanent minutes of a meeting 
of the Parish of the Murray Universalist Society, 
the language of which complaint is made.” 

There is no suggestion that the defendant was doing 
other than his duty in making the report save the 
allegation of their falsity. 
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ARGUMENT. 

The appellant’s brief devotes itself to the study of 
the question as to whether an aspersion may itself con¬ 
stitute libel. The real question is not whether an asper¬ 
sion shown in itself to be otherwise libelous mav not 

%/ 

be the subject of action on the part of Dr. Van Schaick. 
The Doctor is not the plaintiff in this action. The ques¬ 
tion is whether even if the statement complained of were 
libelous, suit for libel may be brought by a third person 
against a man who has made a libelous statement about 
another. We venture to say that there is no precedent 
for an action of this sort. To say that A has made a 
statement of libelous character about B, is not a libel 
upon A, whatever right of recovery B might have as 
against A. 

Let us however, discuss the particular items set forth 
in the demurrer. 

The effect of the declaration is to charge that the 
writing down of the fact that Mrs. Powers had defended 
Dr. Van Schaick against certain aspersions cast upon him 
by Mr. Fitts, who immediately disclaimed, according to 
the record, any intention of reflecting upon him, 
amounted to a libel upon Mr. Fitts. 

We are asked to assume that the use of the word 
“aspersion” is libelous as against Mr. Fitts and also as 
against Dr. Van Schaick? We submit not, although 
the appellant has gone to the dictionary to find justifica¬ 
tion for his position. We learn from his explorations 
that an aspersion may be “the making of calumnious 
reports,” but we find likewise that it may be “derogatory 
assertion or criticism,” or it may be “ censure.” The word, 
therefore, may carry with it opprobrium or it may signify 
a difference of opinion. Mr. Fitts in his critical speech, 
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the existence of which he denies, may have criticized Dr. 
Van Schaick’s theology, his complexion, his attire, his 
manner, his oratory, his business associations or Connec¬ 
tions, without in anywise reflecting upon his moral 
character. The language quoted does not preclude any 
one of these things from having been the subject-jmatter 
of discussion, and the declaration does not tell us in 
detail what it was that Mr. Fitts disclaimed or deny or 
explain the disclaimer. If we possessed this informa¬ 
tion the court, at least, could judge in what respect Mr. 
Fitts had charged obliquities against Dr. Van Schaick or 
was supposed to have done so. It is no innuendo! to say 
that Mr. Fitts was charged with using slanderous 
language about Dr. Van Schaick. 

The gravamen of the charge in the declaration! is not 
that Mr. Fitts was slandered, but that he had slandered 
Dr. Van Schaick, but even as to this, how did he suffer 
injury from the charge if it were one carrying as it did its 
own refutation? j 

The ingenious and, under the circumstances, the neces¬ 
sarily lengthy brief of the plaintiff and appellant fails to 
answer the question. 

We need not be surprised that the ingenuity of the 
plaintiff’s counsel has failed to furnish us with a precedent 
at all applicable to the case at bar. Until the filing of the 
declaration herein it had never occurred to the mind of 
man. however quixotic or however disordered such mind 
might have been, to imagine that libel could be predicated 
upon such a state of affairs as is developed in the declara¬ 
tion. We must therefore pardon the want of precedent 
on the part of the plaintiff. 

The nearest approach of which we have knowledge, to 
the legal extravaganza in which the plaintiff has indulged, 
and occurring in this jurisdiction, was that of Caldwell vs. 
Hayden (42 Appeal Cases, D. C., 166). In this cake the 
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defendant was charged with having uttered the following 
alleged defamatory language against the plaintiff: 

“Brother Caldwell sits in his parlor in the quiet 
solitude and sanctity of his home, and frames up a 
contract which is altogether contrary to the rules 
of this organization, and has the audacity to bring 
it here and try to palm it off on the members of 
this local as a bona fide contract.” 

It was further said that this language meant that the 
plaintiff had put a bogus contract on the members of said 
Local No. 161 and falsely and willfully forged a contract 
with the Washington & Old Dominion Railway and pre¬ 
sented the same for the approval of said local and its 
members. With greater modesty and superior blindness 
of expression, the plaintiff in this action has recited the 
language used by the defendant, which plainly was not a 
libel upon Mr. Fitts, giving us no further information 
except that such language was in his opinion casting 
improper, unlawful, and slanderous aspersion, not upon 
the plaintiff, but upon one Dr. John Van Schaick, Jr. In 
what respect, however, the language met any of the 
adjectives attached to it, the court is left in Cimmerian 
darkness. 

We are in much the position described by the court in 
Caldwell vs. Hayden, where the court said: 

“The language attributed to defendant 
amounted to nothing more than a mere criticism 
of plaintiff’s action in connection with securing the 
contract. There is nothing from which the com¬ 
mission of a crime or moral turpitude can be 
inferred.” 

We do not feel justified in further occupying the 
attention of the court. 

JACKSON H. RALSTON, 
STANLEY D. WILLIS, 

Defendant Appellee's Attorneys. 



